
177

 CHAPTER TEN

 VICARIOUS LIABILITY 

OF JURISTIC PERSONS

(A HISTORICAL, COMPARATIVE 

AND PHILOSOPHICAL STUDY)

 10.1 Introduction

Vicarious Liability in Tort: A Comparative Perspective

Vicarious Liability in Tort: A Comparative Perspective
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“ru ení”

(“ru ení”)

Pure Theory of Law

Pure Theory of Law
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VICARIOUS LIABILITY AND SIMILAR CONCEPTS  IN THE CZECH CIVIL CODE

 10.2 Vicarious liability and similar concepts 

in the Czech Civil Code

“[a]
person who uses an agent, employee or other helper in conducting his activities”

V decká ro enka právnické fakulty Ma-
sarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law Faculty of Masaryk University 
in Brno. Part XII]

Journal of European Tort Law
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ascribes allocates
ascribes

Ju-
risprudence

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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LIABILITY AND RESPONSIBILITY  IN THE CZECH LEGAL THEORY

(“ru ení”)

 10.3 Liability and responsibility 

in the Czech legal theory

(“ru ení”) (“odpov dnost”)
(“odpov dnost”)

inter alia

“[t]here in not a single period in the history of Czech law where 
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a historian would find no trace of the German influence”

(“odpov dnost”)

“Verantwortung” “Haftung”

“the Czechoslavic citizens 
of the Austrian Empire” 

“since the obsolete translation of the Code alone, made in 
1812, has long been sold out and a great portion of the more recent body of legisla-
tion relating to the Civil Code has never been translated into the Czech language”

“Verantwortung”

Pocta podaná eskou fakultou 
právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute 
from the Czech Law School to Knight Antonín Randa on the Occasion of his 70th Birthday, 8 July 
1904]

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]

Allgemeines 
bürgerliches Gesetzbuch für die gesammten Deutschen Erbländer der Oesterreichischen Monarchie

Kniha všeobecných 
zákon v ob anských íše rakouské [Austrian General Civil Code].

Theoretisch-praktischer Kommentar über das allgemeine bürgerliche Gesetzbuch 
(Bd. 1). Das alte und neue Recht Mährens und Schlesiens, k. k., öster. 
Antheils, nach der Ordnung des bürgerlischen Gesetzbuches (Teil I–II)

Pojem osoby v právu: (osoba, morální osoba, právnická osoba) [The Concept 
of a Person in Law (Person, Moral Person, Juristic Person)]

Kniha všeobecných zákon v ob anských íše rakouské [Austrian General Civil 
Code].
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“Haftung”

(“odpov dnost”) “Verantwor-
tung” “Haftung”

(“Verantwortung” as well as “Haftung”)
“Verantwortung” “verantworten”

(“odpov dnost”) (“odpoví-
dat”) “Haftung” “haften”

(“ru ení” “ru it”) “ru ení” “ru it”

“ru ení” “ru it”
“Haftung” “haften”

“Verantwortung”
“Haftung” “Haftung”

“Haftung”
“ru ení” “Verantwortung”

identically
“ru ení”

 “ru ení”

“rukojemství”

“verantworten” “je zavázán”

Obliga ní právo [The Law of Obligations]
O závazcích k náhrad  škody [On Obligations to Indemnification].

Prevencia a zodpovednos  v ob ianskom práve I [Prevention and Liability in Civil Law I]
Odpov dnost statutárních orgán  obchodních spole ností [Responsi-

bility of Governing Bodies of Juristic Persons]
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“ru ení” abstractum
“ru ení”

(in Czech) 

“ru ení”
“odpov dnost”

 10.3.1 Liability in the ABGB

Codex Theresianus

Codex Theresianus
Codex

Codex
“supplemented with ‘common sense and the general natural 

law and the law of nations’ (in the sense of ius naturale and ius gentium as defined 
in The Institutes of Justinian)” Codex 
Theresianus “a person shall be liable for legal consequences”

Ko eny a inspirace velkých kodifikací [Roots and Inspira-
tions of Major Codifications]

Právo ob anské I. díl: Výklady úvodní a ást všeobecná [Civil Law, Volume I: Preamble 
and the General Part]
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

(usus modernus Pandectarum)

(“Haftung”)

 (“Verantwortung”)

Právník A History of Pri-
vate Law in Europe

200 let Všeobecného ob anského
zákoníku [200th Anniversary of the General Civil Code]

Kritika právní odpov dnosti [Critique of Legal Responsibility]

Monografie - Essyays on legal agency and liability - 2018.indd   185 25.01.2019   7:40:30



186

VICARIOUS LIABILITY OF JURISTIC PERSONS 

“Verantworung”  “Haftung”
“Verantwortung”

“Haftung”
“Verantwortung” 

“Haftung”

inter alia

“ru ení”

(“ru ení”)

(response)
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

“Haftung” “Verantwortung”
“odpovídání” “(z)odpov dnost”

“(z)odpov dnost”
“verantworten” “haften”

“haften” “verantworten”
“verantworten”

“je zavázán” “haften”
“ru it” “váznout”

“je zavázán”

“ru it”
“haften”

“ru ení”

“rukojemství” “zástava”

Odpov dnost statutárních orgán  obchodních spole ností [Responsibility of 
Governing Bodies of Juristic Persons]

“zodpov dnost” “odpov dnost”

“er leistet Gewähr”

“gestaned” “zaru it se” 

“odpov dnost”

“ru it”
“ru it” “haften”

“rukojemství” “ru ení”
“Bürgschaft”
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

“honeste vivere—neminem ledere—suum cuique 
tribuere”

(“ru ení”)

(“odpov dnost”—“Haftung”)
(“odpovídání”)

(“ru ení”—“Haftung”)

“ru ení” “odpov dnost”
“ru ení”

casus minor

“iuris praecepta sunt haec: honeste vivere, alterum non laedere, suum cuique 
tribuere” .

Právní rozhledy
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

“odpov dnost” “Haftung”

(“ru ení”)
(“závazek”) (“odpov dnost”)

 10.3.2 Liability as an integral part of an obligation

(“odpov dnost”)

(“závazek ru ení”)

(“ru ení”)

(“Volkgeist”)

(“Volkgeist”)

(“ru ení”)

Monografie - Essyays on legal agency and liability - 2018.indd   189 25.01.2019   7:40:30



190

VICARIOUS LIABILITY OF JURISTIC PERSONS 

 ius com-
mune

(“Haftung”)

“Schuld”
“Haftung” Schuld und Haftung 

“[a]n obligation means a legal relationship between 
two persons, where one of the persons is obliged to provide a performance (a payment, 
service or work) to the other and is liable through his assets for proper fulfilment of 
his duty”

“a debtor is obliged (to perform) and liable (for his performance)”

“Schuld und Haftung” 

Comparative Tort Law: Global Perspectives

Zeitschrift für das Privat- und Öffentliche Recht

ímské právo obliga ní. ást I [The Roman Law of Obligations. Part I]. 

(on obligations) 
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 10.3.2.1 Schuld und Haftung (1874)

“Schuld” “Haftung”

“Schuld” “Haftung”

Der Begriff Obligatio.

(“rechliche Verpflichtung”)
(“Verbindlichkeit”) (“Hafung”)

(“Schuld”)
“Schuld und Haftung”

enforceability

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und 
Haftungsverhältnisse. 

Wissenschaft und Kodifikation des Privatrechts im 19. Jahrhundert. Teil VI
D jiny soukromého práva v st ední Evrop

[History of Private Law in Central Europe]
Zeitschrift für das Privat- und Öffentliche Recht

Archiv für die civilistische 
Praxis. Schuld
und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und Haftungsverhält-
nisse.

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der 
Schuld- und Haftungsverhältnisse. 

Rudolf von Jhering: Beiträge und Zeugnisse. 

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und 
Haftungsverhältnisse. 
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 10.3.2.2 Reception of the “Schuld und Haftung” doctrine 
in the Czech environment

Roman-law

obligation
Roman-law

“ru ení”

“ru ení”

ímské právo 
obliga ní. ást I [The Roman Law of Obligations. Part I].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

“Schuld und Haftung”

“Schuld und Haftung” 
“a legal relationship where the law 

attributes to a person, on certain grounds, a licence to claim certain performance 
from another person (in the form of an act, tolerance or omission) and simultaneously 
imposes on the other person a duty to provide such performance, under penalty for 
default”  “A debt alone has no force. It is the liability from which the legal force 
stems.”

(enforceability)

“Schuld und Haftung”
inter alia

Právo ob anské III. Právo obliga ní [Civil Law III. The Law of Obligations]
O právu 

soukromém u Slovan  v dobách starších [On Private Law of Ancient Slavs]
N kolik úvah o programu a cílech 

slovanských právních d jin [Considerations Concerning the Plans and Objectives of the History 
of Slavic Law]

Komentá  k eskoslovenskému obecnému zákoníku ob anskému a ob anské právo platné na 
Slovensku a v Podkarpatské Rusi. Díl IV [Commentary on the Czechoslovak Civil Code and Civil 
Law Applicable in Slovakia and in Carpathian Ruthenia. Part IV].

V decká
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]

Pocta podaná eskou fakultou 
právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute 
from the Czech Law School to Knight Antonín Randa on the Occasion of his 70th Birthday, 8 July 
1904].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]

Monografie - Essyays on legal agency and liability - 2018.indd   193 25.01.2019   7:40:30



194

VICARIOUS LIABILITY OF JURISTIC PERSONS 

“Schuld
und Haftung”

“Haftung”

“Haftung”

 10.3.3 Liability in the sense of responsibility

(“odpovídání”) (“ru ení”)

Ko eny a inspirace velkých kodifikací [Roots 
and Inspirations of Major Codifications]

Pocta podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi 
k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute from the Czech Law School to Knight 
Antonín Randa on the Occasion of his 70th Birthday, 8 July 1904]

eskoslovenské právo a právní v da v mezivále ném 
období (1918–1938) a jejich místo ve st ední Evrop . Svazek I [Czech Law and Jurisprudence in 
the Period between the World Wars (1918–1938) and their Place in the Central Europe. Volume I]. 
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(“Haftung” “Verantwortung”)

(“Haftung”) (“Verantwortung”)

“Schuld und Haftung” 
(“Haftung”)

(“Haftung”) (general) (“Ver-
antwortung”)

Haftung

(“Haftung”)

(“Verantwortung”)

“any and all civil wrongs are based on the result in the sense of criminal law. 
[…] A human act, albeit very dangerous and driven by gravely malicious intents, has 
only potentially binding nature under civil law, subject to a suspensive condition that 
damage was incurred as a consequence of the act.”

Pocta
podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 
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 inter 
alia

Schuld
und Haftung  had 
already existed before establishment of the legal order

par excellence

8. ervence 1904 [Tribute from the Czech Law School to Knight Antonín Randa on the occasion of 
his 70th Birthday, 8 July 1904].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]

eskoslovenské právo a právní v da v mezivále ném období (1918–1938) a jejich 
místo ve st ední Evrop . Svazek I [Czech Law and Jurisprudence in the Period between the World 
Wars (1918–1938) and their Place in the Central Europe. Volume I].

Pocta podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým 
narozeninám dne 8. ervence 1904 [Tribute from the Czech Law School to Knight Antonín Randa on 
the occasion of his 70th Birthday, 8 July 1904]

Ryzí nauka právní [Pure Theory of Law
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

 10.4 A circular relationship between responsibility 

(liability) and duty

Obliga ní právo 
[The Law of Obligations]

O závazcích k náhrad  škody s p ídavkem o úrocích [On Obligations to Pay Damages, and 
a Supplement on Interest] 

“a person who is liable must compensate dam-
age—and a person who has no such duty is not liable”

Rand v jubilejní památník [Randa’s Jubilee 
Memorial].
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“[o]nly the fact that a punishment or 
enforcement may be imposed on a person for certain behaviour implies that the op-
posite behaviour ‘shall be’ (is desired), i.e. represents the person’s duty”

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]

Ryzí nauka právní [Pure Theory of Law]
Komentá  k eskoslovenskému 

obecnému zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. 
Díl V [Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in 
Carpathian Ruthenia. Part V].

Obliga ní právo. 3. díl [The Law of Obligations. Part 3]
Obliga ní právo. 1. díl [The Law 

of Obligations. Part 1]
Teorie práva [Theory of Law].

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII] Ryzí 
nauka právní [Pure Theory of Law]
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

 10.4.1 A solution to the circular relationship 

by abandoning the notion of liability

 “Where an enforcement act is aimed at a person 
other than the person whose conduct was a precondition for the enforcement act, we 
can describe the contents of such a duty as liability; there lies the difference between 
the notions of duty and liability, where liability appears to represent a special type of 
duty.” “The two notions—duty and liability—thus overlap if a negative precondition 
is met, namely that the merits for which the liability has arisen do not simultaneously 
give rise to a duty on the part of an entity other than the liable person.”

“the broader concept of 
‘liability for a thing’ has been replaced with a more precise concept of ‘liability for 
(a third) person’”

(Haftung)
 (Haftung)

Ryzí nauka právní [Pure Theory of Law]
V decká 

ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]
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“The normative legal science pointed out 
the logical inconsistencies of many terms used by the ‘traditional’ legal doctrine 
and offered their own terminology, [… where the focal] point of their line of thought 
was the notion of a norm[, which] always implies duties”

(“Haftung”)

eskoslovenské právo a právní v da v mezivále ném období (1918–1938) a jejich místo ve st ední
Evrop . Svazek I [Czech Law and Jurisprudence in the Period between the World Wars (1918–1938) 
and their Place in the Central Europe. Volume I]. 

Komentá  k eskoslovenskému obec-
nému zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. Díl 
V [Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in Car-
pathian Ruthenia. Part V].

Obliga ní právo. 3. díl [The Law of Obligations. Part 3]
Obliga ní právo. 1. díl [The Law of 

Obligations. Part 1]
Právo ob anské. I. díl: Výklady úvodní a ást všeobecná [Civil Law. Volume I: Preamble and the 
General Part]

V decká ro enka právnické 
fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law Faculty of Masaryk 
University in Brno. Part XII]

eskoslovenské právo a právní v da
v mezivále ném období (1918–1938) a jejich místo ve st ední Evrop . Svazek I [Czech Law and 
Jurisprudence in the Period between the World Wars (1918–1938) and their Place in the Central 
Europe. Volume I].

Monografie - Essyays on legal agency and liability - 2018.indd   200 25.01.2019   7:40:31



201

A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

 10.4.2 The first loss of the meaning of responsibility

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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(“Haf-
tung”) (“Verantwortung”)

(“Verantwortung”)

(“Haftung”)
(“Verantwortung”)

 10.4.3 Interim conclusions

“Haftung”

Právník
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

“Schuld und 
Haftung”
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(“Haftung”) (“Verantwortung”)

 10.5 The normativist account of vicarious liability

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]
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THE NORMATIVIST ACCOUNT OF VICARIOUS LIABILITY

“a secondary remedial response to a breach of a primary duty 
(a legal wrong)”
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

 10.6 Vicarious liability as the only form of 

secondary liability of juristic persons

wrongs
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